On January 26, 1982, petitioner filed a response to the motion to
dismiss.  Petitioner does not concede that its delay has been unreasonable,
and it opposes respondent's motion to dismiss. However, petitioner states
that it has determined that there is insufficient evidence to prove its
case and moves for an order approving withdrawal of its civil penalty
proposal.

Petitioner's motion to withdraw its proposal for assessment of
civil penalty on the ground that there is insufficient evidence to
prove Its case is DENIED.  The matter concerning the sufficiency of
evidence is a judgment that petitioner should have made before filing
its case in the first place and before subjecting the respondent to a
prosecution under section 110(c).

Respondent's motion to dismiss on the ground that MSHA's delay
has prejudiced his opportunity to reasonably prepare and present a
defense is GRANTED, and this case IS DISMISSED WITH PREJUDICE.

L. Koutras
Administrative Law Judge
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